TATTORNKEY GRENERAL

THE ATTORNEY GENERAL
OF TEXAS

AvUsSTIN 11, TEXAS

Honoralle Basocom Giles
Commi ssioner General Land Office
Austin, Texas

Dear Mr, Giles: Opinion Ko, 0«663 ‘
. Res (1) Possibility of suit to cancel
awards previously made
(2) Propriety of reissuing pate
ents to nine preference right
olaimants in Block 8 and §, Lip-
scomb and Ochiltree counties.

This is in reply to the opinion requosts oontained :1n your loetters
of April 19, 1939, and May 12, 1939,

In your letter of April 1, 1939, you state that the reoords of your
office show that on June 1, 1937 Roy Sansing filed with a licensed land
surveyor an application fer survey of certain land believed to be unsurvey-
ed public school land, located along the entire north line of Lipsocomb
County and extending 1nto Ochiltree County, with a view to purchasing seme
under the Act approved May 29, 1931, which appe,rs as Artiocle 5421c of
Vernon's Annotated Civil B'batntn. You further state that survey was mede
or June 15, 1937, that field notes desoribing the land as Bloock S and §,
eontaining 4950 acres, were, together with the recorded application b tho
surveyor, filed with the Lend Office on July 6, 1937; that such field xotes
ware cancolled by corrected field notes ‘by the same surveyor filed in the
land Office on September 15, 1937,

You state that thirty-one seperate sets of field notes and applica-
tions were subsequently filed by owners of land adjoining the alleged va-
_osnoy, who sought to establish their preference right to purchase under
Section 6 of the Aot mbove referred to. That on November 29, 1937, the
original applicant, Sansing, filed a second corrected met or field notes,
exoluding the territory covered hy preference right applications, and
reducing his tract to 980,03 acrea. That in September, 1938, the wacancy
was approved and awards mede by the Land Offioe to twenty of the preference
right applicanta; that nine of such preference right purchases have been
paid in full; that patents were written and signed by the former Land
Commissioner in November, 1938; that amother set of corrected field notes
of the Bansing tract were filed in the Land Office on December: 5, 1938,
embracing an acreage of 2343.03 acres, whioh tract was nurdedto Sansing
on December 8, 1938; that in each of the above awards, the land was class-
ifioed as mineral end grazing, and appraised at $1.00 per acre,



Hon, Bascom Giles, Jume 5, 1939, Page 2 (0-863)

You further state that the former Governor, who was in office
throughout 1958 and until January 17, 1639, failed to sign the nine
patonts ebove referred to, that such patents remained unsigned on

January 17, 1939, and that the same have been ocancelled on the records
of the I..and Office for want of the Governor's signature,

Your letter of April 19, 1939, concludes with the following .
statemonts

"The question which confronts this Department at
present is whether or not to reissue these patents upon
the nine awards of tracts which have been paid in full,
together with required faes, or refuss to reissue them
and along with the same’to consider the other twelve
awards as presenting & case in which suit might be brought
for cancellation on the grounds of inadequacy of consider-
ations .

"on January 26, 1939, in answer to an inquiry from

this Office, a latter was received fram the Tax Assessor-.

_ Colleotor of Lipscomb COunty stating that the W, P, ﬁso;
Burveg-a Nos., 1 to 10, inelusive, in said county {which '
~surveys join the vacancy) are rendered for taxes at $3.76.
per aore for the grass land and $6.00 per asre for the . .
fam land, I have no further definite informatien as 0 the .
actual marketable wvalue of the lend in question, Wt mld
suppose from & gemersl knowledge of that part of the ﬁtn'bo .
-4t might reasonally be worth ten ér twelve dollars per .: . - .

. acre, The awards in a general way eppear te be otherwiu S
"legal, and it is thought the only question that might be in-’
volved would e the adequacy of the price paid to the School ..
Tund, The benefit of your oonsideration of the metter and .
advice to this Office as to feasibility of & suit for ocan-
cellation of the awards on the grounds stated ia requested,

- end any fubther informatiom frqm the records here that may
bo desired will be gladly furiilhqde-‘

On May 23, 1939, you addroued to us a mpplemental 1etter stating
additional facts with reference to these applications and awards, and ask-
ing for our opinion on additional questionl. Your lettesr of May 23rd
mdn, in part, as followsy

. *As stated in my former letter, thirl:ye-om 80D~
erate applications end field notes were filed on the.
vaoancy strip in 1937, The first of these filings was
made by Roy Sansing, as discovered of the vacanoy amd .
covering the exmtire strip. The . other thirty-nine app‘.u-
estions were made by adjoining eand enclosing owners with
o view to obteining awards under the preference right
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accorded to such owners and occupants in Sec. 6,
Chape 271, Acts of the 42nd Legislature, dated May
29, 1931.

"Twenty of these preference right gpplicetions werae
accepted and awarded, and eleven of such applications were
rejectad for the reason thet theif field notes were conside
ered as not having been filed in the Land Office within six-
ty days from the date of citation by the surveyor to these
aleven applicants.

"In view of your opinion Fo. 0-664, Be; Time for fil-
ing f£ield notes on land applied for by oocupant under Sec.
6, 1831 Sales Act, which opinion advises that the sixty-day
limit in said Act applies to the filing of application for
survey with the surveyor and not to the filing of field
notes in the land Office, the question is presented as to
the legality of these eleven rajections, and also to the
validity of the sale to Roy Sansing, whose award includes
the land filed on by the eleven rejected applicants. The
field notes and appliocation of each of said rejected appli-
cants were filed ip the Land Office within one hundred and
twenty days from the date of filing with the surveyor, It
iz further noted that seversl of the twenty prefersnce
right epplicants to whom awards were made did not file their
field notes in the Land Office within sixty days from the
date of citation, but in each of theso ocases signed waiver
by Roy Sansing was filed, relinguishing his rights in favor
of these respective preference right epplicants only. One
of the preference right owners who received awards did not
file his field notes in the Land Office until one hundred
and forty«two days after he filed with the surveyor, but
the other nineteen awarded owners filed within one hundred
and twenty days from such date.

"Thege additional facts are presented to you as shown
in the records of this Office and for whatever bearing they
might have in your consideration of the questions involved
in the origimal request of April 19, 1939,"

Wo consider first your question as to whether or not patents should
‘be roissued by your office eovering the land olaimed by and awarded to the
nine preference right claimants whose purchases have men paid out in full,
or whether it would be faasible to institute sult to cancel @]l awards
madé out of the bledk of land In question. From your latter, we understand
- ‘that each of the fine claimants who have paid the full purchese price, eith-
or returned field notes to the land O0ffice within 60 days efter the date of
service by citation issued upon.him by the surveyor, or that the original
vacancy applicanrt, Roy Sansing, relinguished his right in favor of such of
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said nine t£lajmants who had failed to file field notes within 60 days
from the date of service of citation, The sole question to be decided
in determining whether or not said nine preference right applicants

are entitled to patents is whether or not the inadequacy of the consid-
eration paid by them for the land in question constitutes a legally
sufficient ground upon which to bese a refusal to reissue such pstents,
and upon which to maintain suits to cancel the existing awards,

We believe the problem presented by your question can be clarified
by & general statement of what we conceive to be the extent of and the lim=
itations upon the power of the Land Commissioner to valus public lands '
prier to sale under Arricle 542lc, Seotion 6 of Article 5421e¢, in part,
providu as follows:

“If the area is found by the Coumissioner to be un-
surveyed and subject to sale, he shall value the land "and
‘give notice of the valuatiom to the mppliocant, who may
purchase the land on the ssme terms end conditions as pre-
sribed by law and the regulations for the sale of surveyed
lend; provided if the area should be in the enclosure of

- apother person elaiming it in good faith or occupied as a
home by another, such holder or occupant shall have the
preference right for & period of 60 days after service of
citation to have the land surveyed on his own application
%o the surveyor and on the return of the sum advenced hy
the first applioant for citation and thereupon fix his right
to purchase as herein providede o o o" '

It is thus observed that the statute fails to speoifioally express
any limitations upon the powsr and authority of the Land Commissioner in
wvaluing public school lands prior to sale under Article 5421c¢c, However,
we do not believe that the failure of the statute to provide express limit-
ations upon such power can be held to mean that no limitations whatever
exist, A proper construction of the power given to the Land Commissioner,
in our opinion, is that such power and authority is limited by the condi-
tions and rulss that limit the power and authority of an agenmt of a pri-
vate individual to sell the lands of his principal at & pricee which is to
be determined by the agent in veluing the land. The grant of power and
suthority made by the principal to the agent carries with it the implied
limitation that the agent will act diligently and in good faith in making
& reasonable valuation of the land,

Article S5421e¢, in our opinion, necessarily must be held to vest in
the Land Comnissioner a certain emount of disceretion in valuing and fixing
the price at which nwublic free school land shall be sold. On the other hand,
it is evqually a&s clear to us that the courts will not sustain the sale by
& Land Commissioner at & price which is se grossly inadequate ms to shock
the conscience and common sernse of all men, The line of demarcation be-
tween a lawful and reasomable exercise of the Commissioner's discretion,
on one hand, and an illegal sale for a grossly inadeqguate consideration
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on the other is diffiocult to define, In the very nature of the case, we
believe the decision of the question must depend upon the particular facts
and circumstances of each sale. But in every instance the presumption
should be in favor of the validity and reasonablenessof the Land Commis-
sioner's asction and an award can only be cancelled, in our opinion, upon
a showing by clear snd satisfactory evidence that the sale was made at a
grossly inadequate price.

~ 'In Wintermann v, McDonald, 102 S.W. (2d), the Supreme Court of Texas
defined the duty owed by am owner of land sold under Article 542lc to lease
the land for minorals as agent of the Ste.te. The Court saids

' "The owner of the land aots as the agent of the State.
in making the mineral leasss, This calls for the exercise of
a duty by the landowner to the State, The landowner owes to
the State good faith in the performence of the duty which he
has ussumed, and he should discharge that duty with prudence

- and good ful th, eand with ordinary oare and diligence."

Tie believe the duty of the Land Commissioner can proporly be defined
in the ssme language as used by the Supreme Court vith refsrence to the land=
owner.

We now consider the facts and circumstances which are present in this
oase, an®’ upon the basis of which a decision of your guestions must depend,
_Your letter states that you have received a letter from the tax assessor-
collector of Lipscamb County stating that the W, P. Wigzer Surveys Mos. 1 to
10 inclusive in said county (which surveys adjoin the vacanoy) are rendered
for taxes at 33,75 por acre for grass land and $5.00 for the farm land.

You further:state that you have no definite information as to the actual
marketable valus of the land in question, but that you would suppose from a
eneral knowledge of that part of the State, it might reasonably be worth
0,00 to $12,00 per acre. You further state that the awards in a general

way appesr to be etherwiss legal, and that about the enly question that
might be inveolved weuld be the adequacy of the price paid to the scheol fund.

Bsfore attempting te answer your question as te the feasibility of
a suit to cencel these awards, we secured affidavits of several county offi-
cials of Lipscomb County, Texas. Coples of thoeue affidavits are attached
to this opinion, and they indicate that the exact value of the land is
dout’tflﬂ.-

It is apparent from a statement of the facts and circumstanc¢es con-
tained in your letter and from-the affidavits attached Yo this opinien,
that the determinstion of the value of the land in question is & matter of
consideratle uncertainmty, The valuation for tax purposes on adjoining
areas affords no conclusive proof as to the value of the tracts under con-
sideration. The cesh merket value of the tract in question has been esti-
mated by various officials in the county where the land is located as being
less than $5,00 per acre, The State in addition has reserved, under the
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terms of Article 5421c, a 1/16th royalty of the oil and ges situated
in thks laend, together with a 1/8th royalty in other minerals, which
reservation necessarily detracts from the value of the land,

Vio feel that we are far from having im our possession or within
our knowledge sufficient information to warrant a definite conclusion
that the land has been sold at a grosegly inadequate price, and we must,
therefore, answer your question as to the feasibility of mainbaining
a suit to cancel by stating that under the facts and circumstanoces which
have bsen brought to our attention at this tmo, such action would not
be feasitle, TYou are further advised that, in our opinion, the considera-
ticn paid for these awards was not, aocording to the facts and circum=
stances known to us, so grossly inadoquate as to warrant s« refusal te
reissue patents theroon.

In your letter of May 23, 1939, you present tho further quoation
a8 to the legality of the roject:lon by the former Commissioner of the
Goncnl d Office of the preference right applications of varicus ad-
joining owyers to purchase portions ef the land covered by the award to
Boy Bansing. You state that such applications were rejected for the
reason that "their field notes were considersd as not having been filed
in the Land Office within 60 days from the date of citation by the sur-
veysr."

In our Opinion No. 0=664, written llaw l 1959, we held that a
preference right applicant under Section & of Artiole 5421q¢ has 60 days
from the date of the service of oitation upon him by the surveyer in
which to file his own spplication to have the land surveyed, and that
such preforenoe right applicant is allewed 120 days after filing of his
applioation within which to have the land surveyed and the field notes
returned to the General Land Office.

In view of such opinion, we must now necessarily hold that the
preference right applicants referred to in your letter of May 23, 1939,
‘under the law had 120 days from the date of the filing ef their respsc-
tive appliocations to have the land surveyed snd to return their field
notes to the General Land Office., If such procedure was followed by
such preferenco right applicants within the time and in the manner
provided by law, they thereby perfected their preference rights to
purchase upon complying with the other previsions of Artiocle 542lo,’

Your 1utter does not make oloar whether or not such proforonco
richt applicants whos applications were rejected did comply in ell
-rezpects with the provisions of Section 6 of Article 542lc, Suoch com=
pliance would depend upon varicus fact questions, such as whether or
not the area is in the enclosure of such applioant, whether or not
they are elaiming it in good faith or occupying it es a heme, whether
they have returned the sum advanced by the origimel applicant
Sansing, end whether they have complied with the requirements of the
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statute as to the payment of the purchase price after wvaluation of the
land by the Commissioner of the General Land Office, If and when such
questions are determined by you in favor of the rejeocted epplicants, it
will be necessary to determine the proper procedure for you to follow
with respect to the claims of the original vacancy applicant and of
the rejected preference right applicants under Section 6. For the rea-
sona stated, however, we do not belleve it neceasary or possible for us
to attempt to answer such questions at this time.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Robert E. Xepke

Robert E, Kepke

Assistant
REK:1BTsogw
APPROVED: N
/s/ GERALD C. MARN
ATTORNEY GENERAL OF TEXAS
Approved

Opinion Committee
By HOB Chairmen



